















































THE SUPERIOR COURT OF THE STATE OF WASHINGTON 


IN AND FOR THE COUNTY OF JEFFERSON











DONALD R. EARL 		                             )      


(Plaintiff)			                             )


			                                         )


v.			                                         )       						                                                     )                   


Menu Foods Income Fund, et al                            )     


The Kroger Co.		                             )           


(Defendants)                                                         )     PLAINTIFF’S COMPLAINT











COMPLAINT





	Plaintiff, Donald R. Earl, (hereinafter referred to as “Plaintiff) files this Complaint 





against Defendants, Menu Foods Income Fund, et al and The Kroger Co., (hereinafter 





collectively referred to as the “Defendants”) and allege as follows:





PARTIES





	1. The Plaintiff, Donald R. Earl is a resident of the State of Washington, whose cat 





“Chuckles” died as the result of eating adulterated food manufactured, produced, 





distributed, advertised or sold by the Defendants.





	2.  Defendant Menu Foods Income Fund is an unincorporated company, with its 





principal place of business in the province of Ontario, Canada, which ultimately owns or 





controls: Menu Foods Operating Trust (Ontario), Menu Foods GenPar Limited (Ontario), 





Menu Foods Limited Partnership (Ontario), Menu Foods Acquisition, Inc. (Ontario), 





Menu Foods Operating Limited Partnership (Ontario), Menu Foods Limited (Ontario), 





Menu Foods Holdings, Inc. (Delaware), Menu Foods, Inc. (New Jersey), Menu Foods 





Midwest Corporation (Delaware), and Menu Foods South Dakota, Inc. (Delaware), 





(hereinafter collectively referred to as “Menu Foods”). 





	3.  The Kroger Co. Defendant is an Ohio corporation with its principal executive 





offices in the State of Ohio. The Kroger Co. defendant operates retail food and drug 





stores, multi-department stores, jewelry stores, and convenience stores throughout the 





United States (hereinafter referred to as “Kroger“).	





	4. The Menu Foods Defendant is in the business of manufacturing, producing, 





and/or selling dog and cat foods under various brands or labels, and/or for third party 





firms. Menu Foods manufactures “Pet Pride” cat food.





	5. The Kroger Defendant owns the “Pet Pride” label and sells, advertises and 





markets cat food manufactured by the Menu Foods Defendant as its own product under 





the “Pet Pride” label.





JURISDICTION AND VENUE 





	6. This court has jurisdiction over this action pursuant to RCW 4.12.





	7. Venue is proper in this Court and judicial district pursuant to RCW 4.12 





because one of the Defendants, The Kroger Co., doing business as “QFC”, a corporate 





defendant, transacts business, and has offices for the transaction of business, in Jefferson 





County, thus meeting the definition of Jefferson County residency under RCW 4.12 (1)(a) 





& (b).





	8. The matter in controversy is not anticipated to exceed $75,000 under 28 U.S.C. 





§1332.





	9. Venue is proper under 28 U.S.C. §1391 (c) and (d), as Defendant, The Kroger 





Co., doing business as QFC in Jefferson County, is subject to personal jurisdiction in 





Jefferson County, and Defendant, Menu Foods, is an alien corporation.





	10. The Plaintiff opts Jefferson County as the venue for this action pursuant to the 





provisions of RCW 4.12 (3)(d).





FACTS GIVING RISE TO THE CLAIMS





	11. On December 28, 2006, the Plaintiff purchased “Pet Pride” “Mixed Grill”, lot 





number SEP07 09, and, “Pet Pride” "Turkey and Giblets Dinner", lot number APR 24 09, 





both varieties manufactured by Menu Foods, and marketed and sold under Defendant 





Kroger’s private label, from Fred Meyer’s, a Kroger store in Silverdale, Washington.





	12. The Plaintiff’s cat “Chuckles”, located in Jefferson County, was in apparent 





good health on December 28, 2006 when she began eating the two varieties of Pet Pride 





cat food purchased on that date.





	13. By January 2, 2007, the Plaintiff’s cat “Chuckles” was suffering signs of illness 





such as lack of appetite, lethargy, vomiting. and excessive drinking and urination.





	14. The Plaintiff took his cat “Chuckles” to a veterinarian on January 3, 2007, at 





which time the veterinarian was unable to positively diagnose the cause of illness, but 





suspected an infection and prescribed antibiotics.





	15. On January 5, 2007, in addition to earlier symptoms, “Chuckles” appeared to 





be having trouble breathing, had lost considerable weight,  felt chilled to the touch and 





appeared to be in a considerable amount of suffering. 





	16. The Plaintiff took “Chuckles” to another veterinarian. After running blood and 





urine tests on “Chuckles” the veterinarian determined “Chuckles” had lost over 95% of 





her kidney function and was not expected to live for more than 2 days.





	17. “Chuckles” died the following day, on January 6, 2007, 10 days after she 





began eating the above named cat food.





	18. On March 16, 2007, the Defendant, Menu Foods, announced a recall of 60 





million packages of adulterated pet food after having found the pet food was causing 





illness and death from kidney failure in pets.





	19. The Plaintiff sent unopened cans of the above named pet food to ExperTox, a 





Dear Park, Texas analytical toxicology laboratory.





	20. Upon testing the cat food, ExperTox found the food to be adulterated with 





acetaminophen and cyanuric acid. 





	21. According to documents and studies published by the ASPCA, due to their 





body chemistries, cats are unable to tolerate acetaminophen and no amount of 





acetaminophen is safe for cats.





	22. The above named adulterated pet foods were not recalled by Menu Foods.





	23. According to statements made by Defendant, Menu Foods, Menu Foods 





conducts regular testing of its pet food products, and determined the Defendant’s 





products caused the deaths of numerous lab animals in food tasting trials conducted at the 





end of February 2007.





	24. The Defendant, Menu Foods, has blamed the adulteration of its products 





exclusively on grain products contaminated with melamine and melamine related 





substances.





	25. Numerous studies conducted over the past 40 years have shown melamine to 





be virtually nontoxic at many times the levels it was found in the adulterated pet food.





	26. No studies conducted since the recall was announced have shown melamine to 





be the proximate cause of illness or death as a result of dogs or cats consuming the 





adulterated pet food.





	27. No information in the public domain suggests the Defendants have made, or 





intend to make, an attempt to identify other adulterants in the food capable of producing 





the observed toxic effects of the adulterated pet food.





	28. The Plaintiff’s cat “Chuckles” exhibited symptoms known, from numerous 





scientific studies, to be consistent with acetaminophen poisoning after consuming pet food 





shown to have been contaminated with acetaminophen, which was sold, marketed or 





manufactured by the Defendants.





	29. The unknown toxin scan used by ExperTox to identify the presence of 





acetaminophen in pet food is frequently used by pet food companies, is a relatively low 





cost procedure, and is readily available to both businesses and private parties.





	30. Menu Foods’ largest customer began reducing inventory of recall affected 





products months before the recall was announced. From Menu Foods financial filings:








From Menu Foods’ ANNUAL REPORT FOR THE YEAR ENDED DECEMBER 31, 2006:





“...A build in inventory by this customer during the first quarter of 2006, and a return to more historical purchasing patterns during the second and third quarters of 2006 was largely offset by volume declines during the fourth quarter as this customer reduced the level of can inventory within its system. This inventory reduction continued into the first quarter of 2007;” (Page 7)





“On March 16, 2007, the Fund announced the recall of a portion of the dog and cat food it manufactured


between December 3, 2006 and March 6, 2007. The recall is limited to “cuts and gravy” style pet food


in cans and pouches manufactured at two of the Fund’s United States facilities. These products are both


manufactured and sold under private-label and are contract-manufactured for some national brands.


The Fund has received complaints raising concerns about pet food manufactured after early December,


and its impact on the renal health of the pets consuming the products.... The Fund’s largest customer, for which it manufactures on a contract basis, has received a number of consumer complaints and has initiated its own recall. Furthermore, for the time being, the customer has put future orders for cuts and gravy products on hold. This customer’s cuts and gravy purchases in 2006 represented approximately 11% of the Fund’s annual revenue. “(page 27)





From Menu Foods’ QUARTERLY REPORT FOR THE PERIOD ENDED MARCH 31, 2007:





“As more information became available, Menu expanded its recall to include certain products manufactured by its Emporia, Kansas plant between November 8, 2006 and December 2, 2006”





“Anecdotally, at the end of our second period in 2007 case sales were down 10.4% relative to the same period in 2006.”





“Can volume was also down as a result of reduced sales to Menu’s largest customer... this customer reduced its purchases from Menu, as it did in the fourth quarter of 2006, in order to reduce its level of inventory;”





“Pouch sales volumes were also down as a direct result of Menu’s largest customer taking steps


to reduce its level of pouch inventory. This initiative, started in the final quarter of 2006,


continued into the first quarter of 2007 and together with the effects of the recall, reduced


the Fund’s year-over-year volumes;”





“This decrease was primarily attributable to the 56.1% decrease in the first quarter of 2007 in case volume of canned wet pet food to Menu’s largest customer.”





	31. Defendant Menu Foods has claimed to have been unaware its products were 





adulterated with toxins deadly to pets prior to the end of February 2007, when taste trials 





resulted in the sudden deaths of numerous lab animals. At that time, Menu Foods had been 





in production of lethal pet food for 3 1/2 months. Yet according to Menu Foods’ annual 





report:





“As at December 31, 2006, Menu employed 46 staff for technical services, research and development, and quality assurance. Menu operates a focused research and development program to foster innovation. Research and development activities include developing new recipes, testing recipes, developing new manufacturing techniques and improving existing methods, materials and processes. As a part of its ongoing research and development program, and to ensure its products maintain a high level of palatability relative to the leading brands, Menu contracts independent kennels and labs to conduct feeding trials of its products.” (Page 16)





 	32. The pet food industry is for all practical purposes self regulated. The FDA has 





no authority to issue recalls. All recalls are voluntary and any accountability for the 





illnesses and deaths related to these recalls have largely been left to civil actions by 





bereaved pet owners. This atmosphere of a lack of accountability has resulted in at least 





11 dangerous or deadly recalls since May of 2003. Those recalls are as follows:	





	(a) May 26, 2003: The FDA announces a recall of Pet Pantry pet food made from 





the rendered remains of BSE positive cattle.





	(b) April 8, 2004: The FDA announces recall of Petcurean Pet Nutrition pet food. 





Tests conducted on the tainted food at the University of Missouri allegedly indicated 





excessive levels of zinc, copper, and iron, as well as an ant insecticide known as 





Iridomyrmecin.





	(c) June 8, 2005: The FDA announces a recall of T. W. Enterprises pet treats 





contaminated with Salmonella.





	(d) December 21, 2005: The FDA announces a recall of Diamond Pet Food pet 





food contaminated with aflatoxin.





	(e) March 3, 2006: Royal Canin announces recall of pet food contaminated with 





lethal levels of vitamin D.





	(f) April 18, 2006: Merrick Pet Care announces recall due to metal tags in the pet 





food.





	(g) June 7, 2006: Simmons Pet Food announces recall of due to can linings mixing 





with the pet food.





	(h) February 13, 2007: The FDA announces a warning Wild Kitty pet food 





contaminated with Salmonella. 





	(i) March 23, 2007: The FDA announces a recall of Petrapport pet treats 





contaminated with Salmonella.





	(j) April 5, 2007: The FDA announces an alert on T. W. Enterprises pet treats 





contaminated with Salmonella.





	(k) June 7, 2007: Walmart announces recall of pet food contaminated with 





Salmonella. 





	33. Under RCW 69.04.040, it is a criminal offense to receive, transport, 





manufacture or sell in interstate commerce adulterated food, including pet food.





	34. Under RCW 7.72.040(2)(e), the Defendant Kroger, is subject to product 





liability damages to the same extent as a manufacturer as a result of marketing the 





adulterated pet food under its own trade or brand name, “Pet Pride”.





	35. Under RCW 9.08.070(1)(c) it is a criminal offense to recklessly injure or kill an 





owner’s pet animal.





	36. RCW 48.92.020(9)(9) defines product liability: ""Product liability" means 





liability for damages because of any  personal injury, death, emotional harm, consequential 





economic damage, or property damage including damages resulting from the loss of use of 





property arising out of the manufacture, design, importation, distribution, packaging,





labeling, lease, or sale of a product, but does not include the liability of any person for 





those damages if the product involved was in the possession of such a person when the 





incident giving rise to the claim occurred."





	37. On March 30, 2007, in a press release issued by Defendant Menu Foods, Menu 





Foods CEO, Paul K. Henderson, made the following statements:





“The pet food that we have manufactured after March 6 is safe and healthy. How do we know this? First, it contains no melamine. Secondly, it contains none of the suspect


wheat gluten. Thirdly, all of the testing that has been conducted, including the routine taste tests that were underway prior to the discovery of this problem, have demonstrated that those products not associated with the suspect wheat gluten performed very well and in a manner consistent with historic norms. Quite simply, one supplier’s product was adulterated with a material that is not part of any known screening procedure for wheat gluten. The important point today is that the source of the adulteration has been identified and removed from our system. As a result, I can say with complete confidence today - to consumers, to our customers, to


governments - that Menu Foods continues to uphold the high standards for which we have been known since 1971. Our products are safe. We continue to engage in the highest levels of monitoring and testing in the pet food industry. These tests will be expanded as a result of this experience.”





	38. At all times during the over 6 years of Plaintiff’s ownership of “Chuckles”, the 





Plaintiff kept “Chuckles” as an indoor only pet, and at no time during that ownership 





was “Chuckles” exposed to household items such as cleaning products, medications or 





plants potentially harmful to pet animals.





	39. Defendant Menu Foods was quoted on July 1, 2007 by the Los Angeles 





Times as disputing evidence showing unrecalled pet food manufactured by Menu 





Foods was adulterated with acetaminophen. Menu Foods has issued no recall related 





to the pet food in question, which lab tests have shown to be adulterated with 





acetaminophen and cyanuric acid. This is in stark contrast to Menu Foods’ initial 





statements on March 16, 2007 claiming a $40 million recall was being issued through 





“an abundance of caution”, claiming no known toxins had been identified at the time.





	40. In a Boston Globe article dated April 10, 2007, Banfield, a nationally 





recognized veterinary hospital chain, noted a 30% increase in kidney failure in cats 





during the pet food recall period.





	41. Both products described in Paragraph 11 above carried a statement of 





“QUALITY GUARANTEED”  and “NUTRITION STATEMENT: FEEDING TESTS USING 





AAPFO PROCEDURES SUBSTANTIATE  THAT PET PRIDE (“TURKEY & GIBLETS 





DINNER” or “MIXED GRILL”) FOR CATS & KITTENS PROVIDES COMPLETE AND 





BALANCED NUTRITION FOR GROWTH AND MAINTENANCE”





COUNT 1: FRAUDULENT MISREPRESENTATION AND FRAUDULENT CONCEALMENT





	42. Plaintiff hereby adopts and incorporates by reference paragraphs 1-41 as if set 





forth more fully herein.





	43. At all material times, the Defendants were engaged in the business of





manufacturing, and/or marketing, distributing, promoting, and selling Defendants’ pet 





foods.





	44. The Defendants made misrepresentations of material facts to, and omitted 





and/or concealed material facts from the Plaintiff in the advertising, marketing, 





distribution, and sale of the Defendants’ pet food regarding its safety.





	45. The Defendants’ deliberately and intentionally misrepresented to, and omitted





and/or concealed material facts from consumers, including the Plaintiff, that Defendants’ 





pet foods were safe and healthy when fed to companion pets. Such misrepresentations, 





omissions, and concealments of facts include, but are not limited to:





	a. Failing to disclose, and/or intentionally concealing, ingredients which are not 





safe or healthy for companion pets;





	b. Failing to disclose, and/or intentionally concealing, the results of tests showing 





the potential health risks to companion pets associated with the use of Defendants’





commercial pet foods;





	c. Failing to adequately test ingredients in the Defendants commercial pet foods to





ensure that the ingredients live up to the Defendants’ advertisements;








	d. Failing to include adequate warnings with Defendants’ pet foods about the 





potential actual risks and nature, scope, severity, and duration of serious adverse effects of 





the ingredients in the Defendants’ pet foods;





	e. Concealing information regarding the known health risks to companion pets 





associated with the Defendants’ pet foods and;





	f. The Defendants intentionally concealed facts known to them, as alleged herein, 





in order to ensure increased sales and profits of the Defendants’ pet foods.





	46. The Defendants had a duty to disclose the foregoing risks and failed to do so,





despite possession of information concerning those risks. The Defendants’ representations 





that Defendants’ pet foods were safe, balanced, perfect, complete and healthy for their 





intended purpose were false, as Defendants’ pet foods were, in fact, dangerous to the 





health of companion pets.





	47. Further, the Defendants failed to exercise reasonable care in ascertaining the





accuracy of the information regarding the safe use of the Defendants’ pet foods. The 





Defendants also failed to exercise reasonable care in communicating the information 





concerning the Defendants’ commercial pet foods to the Plaintiff, and/or concealed facts 





that were otherwise known to the Defendants.





	48. The Plaintiff was not aware of the falsity of the foregoing representations, nor 





was the Plaintiff aware that one or more material facts concerning the safety of  the





Defendants’ pet foods had been purposely concealed.





	49. In reliance upon the Defendants’ misrepresentations (and in the absence of





disclosure of health risks), the Plaintiff purchased the Defendants’ pet foods for his 





companion pets. Had the Plaintiff known the true facts concerning the risks associated 





with the Defendants’ commercial pet foods, he would not have purchased the pet foods 





nor fed the pet foods to his companion pets.





	50. The reliance by the Plaintiff upon the Defendants’ misrepresentations was 





justified because said misrepresentations and omissions were made by individuals and 





entities that were in a position to know the facts concerning the Defendants’ pet foods.





	51. The Plaintiff was not in a position to know the facts because the Defendants 





aggressively promoted the use of the Defendants’ pet foods and concealed the risks 





associated with its use, thereby inducing the Plaintiff to purchase and use the Defendants’ 





pet foods.





	52. As a direct and proximate result of the Defendants’ misrepresentations and/or





concealment, the Plaintiff suffered damages.





	53. The Defendants’ conduct in concealing material facts and making the foregoing





misrepresentations, as alleged herein, was committed with such reckless disregard that the





conduct amounts to a conscious disregard or indifference to the rights of consumers such 





as the Plaintiff, thereby entitling the Plaintiff to punitive damages.





	54. Wherefore the Plaintiff prays for relief and judgment against the Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(b) Costs and interest as allowed by law;





	(c) Awarding punitive damages; and





	(d) Granting such other and further relief as allowed by law.





COUNT 2: NEGLIGENT MISREPRESENTATION 





	55. Plaintiff herby adopts and incorporates by reference paragraphs 1-41 as if set 





forth more fully herein.





	56. The Defendants owed the Plaintiff a duty to exercise reasonable care in 





representing the contents, safety and health benefits of its pet food.





	57. The Defendants negligently and/or falsely represented that its pet food was safe





and healthy for consumption by companion pets.





	58. The Defendants either knew or should have known that their pet food 





contained ingredients that were harmful to the Plaintiff’s companion pets.





	59. The Plaintiff reasonably relied on marketing and other information provided by 





the Defendants regarding the safety, health and benefits of Defendants’ pet food.





	60. As a proximate cause of the Defendants’ false representations, the Plaintiff 





suffered damages.





	61. Wherefore the Plaintiff prays relief and judgment against Defendants as 





follows:





	(a) Awarding actual and consequential damages; 





	(b) Costs and interest as allowed by law; and





	(c) Granting such other and further relief as allowed by law.





COUNT 3: NEGLIGENCE





	62. The Plaintiff herby adopts and incorporates by reference paragraphs 1-41 as if 





more fully set forth herein.





	63. The Defendants owed the Plaintiff a duty to only offer safe, healthy, and non-





contaminated pet foods for consumption by household companion pets.








	64. Through the Defendants failure to exercise due care, the Defendants breached 





this duty by producing, processing, manufacturing, marketing, distributing and offering for





sale the pet foods in a condition that was unhealthy for the Plaintiff’s companion pets and 





in a manner that was not consistent with the marketing.





	65. Additionally, the Defendants breached their duty of care to the Plaintiff by 





failing to use sufficient quality control, perform adequate testing, proper manufacturing, 





production, or processing, and failing to take sufficient measures to prevent the pet foods 





from being offered for sale, sold, or fed to companion pets that was not representative of 





the manner in which the pet food was marketed.





	66. The Defendants knew or, in the exercise of reasonable care, should have 





known, that the pet foods presented an unacceptable risk to the Plaintiff’s companion pets, 





and would result in foreseeable, and reasonably avoidable, damages.





	67. As a direct and proximate result of Defendants’ above referenced negligence, 





the Plaintiff has suffered loss and damages.





	68. Wherefore the Plaintiff prays relief and judgment against the Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(b) For costs and interest, as allowed by law; and





	(c) Granting such other and further relief as allowed by law.





COUNT 4: STRICT PRODUCT LIABILITY, FAILURE TO WARN





	69. The Plaintiff herby adopts and incorporates by reference paragraphs 1-41 as set 





forth more fully herein.





	70. The Defendants manufactured, and/or marketed, advertised, distributed, and 





sold the Defendants’ pet foods throughout the United States.





	71. The pet food manufactured, and/or marketed, advertised, distributed, and sold





throughout the United States by the Defendants was adulterated and otherwise unhealthy 





for consumption by companion pets.





	72. As such, the Defendants had a duty to warn the public, including the Plaintiff, 





of the health risks associated with using the Defendants’ pet food instead of marketing or 





claiming the pet foods to be “safe”, “complete”, and “balanced” for growth and 





maintenance.





	73. The Defendants’ pet foods were under the exclusive control of the Defendants,





and were sold without adequate warnings regarding the risk of injury and other risks 





associated with its use.


	


	74. As a direct and proximate result of the defective condition of the Defendants’





 pet foods as manufactured and/or supplied by the Defendants, and as a direct and 





proximate result of negligence, gross negligence, willful and wanton misconduct, or other 





wrongdoing and actions of the Defendants described herein, the Plaintiff has suffered 





damages.





	75. Upon information and belief, the Defendants knew of the defective nature of 





the Defendants’ pet foods but continued to design, manufacture, distribute, advertise, 





market, and sell the pet food so as to maximize sales and profits at the expense of 





companion pets’ safety and health, in knowing, conscious, and deliberate disregard of the 





foreseeable harm caused by the Defendants’ pet foods and in violation of their duty to 





provide accurate, adequate, and complete warning concerning the use of the Defendants’ 





pet foods.





	76. The Defendants failed to warn the public or the Plaintiff in a timely manner of 





the adulterated and dangerous propensities of the Defendants’ pet foods, which was 





known or should have been known to the Defendants.


	


	77. The Defendants knew that veterinary clinics, pet food stores, food chains and





users such as the Plaintiff would rely upon the representations and warranties made by the 





Defendants in marketing, advertising, and other promotional and sales materials upon 





which the Plaintiff did so rely.





	78. As a direct and proximate result of the Defendants’ manufacturing, production,





advertising, distribution and sale of the pet foods without adequate warnings regarding the 





health risks to companion pets, the Plaintiff suffered damage as previously alleged herein, 





including ascertainable economic loss, including but not limited to the purchase price of 





the Defendants’ pet foods, out-of-pocket costs for veterinary medical and lab tests, and 





treatment of pets. The Plaintiff is also entitled to pecuniary damages.





	79. Defendants’ conduct in the packaging, marketing, advertising, promotion,





distribution, and sale of Defendants’ pet food was committed with knowing, conscious, 





and deliberate disregard for the rights and safety of consumers such as the Plaintiff and his 





pets, thereby entitling the Plaintiff to punitive damages in an amount appropriate to punish 





Defendants and to deter them from similar conduct in the future.





	80. Wherefore, the Plaintiffs prays relief and judgment against Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(d) For interest and costs, as allowed by law;





	(c) Awarding Punitive Damages; and





	(d) Granting such other and further relief as allowed by law.





COUNT 5: STRICT PRODUCT LIABILITY, DEFECT IN MANUFACTURE





	81. The Plaintiff hereby adopts and incorporates by reference paragraphs 1-41 as 





set forth more fully herein.





	82. The Defendants were the manufacturers, and/or sellers, distributors, and 





marketers of the Defendants’ pet foods which were defective and unreasonably dangerous 





to the pets of the Plaintiff.





	83. The Defendants’ pet foods were manufactured and/or sold, distributed, 





supplied, marketed, and promoted by the Defendants, and were expected to reach and did 





reach consumers without substantial change in the condition when it was manufactured, 





and/or distributed and sold by the Defendants.





	84. The pet foods were manufactured, supplied, and/or sold by the Defendants and





were defective in design or formulation in that when they left the hands of the 





manufacturers and/or sellers they were unreasonably dangerous in that their foreseeable 





risks exceeded the benefit associated with their design and/or formulations.





	85. Upon information and belief, the Defendants actually knew of the defective 





nature of their pet foods but continued to manufacture, and/or market, and sell them so as 





to maximize sales and profits at the expense of public safety and health, in conscious 





disregard of the foreseeable harm caused by the Defendants’ pet foods, thereby entitling 





Plaintiff to punitive damages in an amount appropriate to punish Defendant and deter them 





from similar conduct in the future.





	86. Wherefore, the Plaintiff prays relief and judgment against the Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(b) For interest and costs, as allowed by law;





	(c) Awarding punitive damages; and





	(d) Granting such other and further relief as allowed by law.





COUNT 6: BREACH OF IMPLIED WARRANTY





	87. The Plaintiff hereby adopts and incorporates by reference paragraphs 1-41 as





 set forth more fully herein.





	88. The Defendants manufactured, and/or marketed, advertised, sold and 





distributed commercial pet food.





	89. At the time the Defendants manufactured, and/or advertised, marketed, sold, 





and distributed the commercial pet food, the Defendants knew of the purpose for which 





the pet foods were intended and impliedly warranted that the pet foods were of 





merchantable quality and safe and fit for such use.





	90. The Plaintiff relied upon the skill, superior knowledge and judgment of the 





Defendants as to whether the pet foods are of merchantable quality and safe and fit for 





their intended use.





	91. Due to the Defendants’ wrongful conduct as alleged herein, the Plaintiff did 





not and could not have known about the risks and side effects associated with the 





commercial pet food.





	92. Contrary to such implied warranty, the pet foods are not of merchantable 





quality and were not safe for their intended use.





	93. Wherefore, the Plaintiff prays for relief and judgment against the Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(b) For interest and costs as allowed by law; and





	(c) Granting such other and further relief as allowed by law.





COUNT 7: BREACH OF EXPRESS WARRANTY 





	94. The Plaintiff herby adopts and incorporates by reference paragraphs 1-41 as if 





more fully set forth herein.





	95. The Defendants expressly warranted that the pet foods were safe, healthy,





balanced and nutritious for consumption by companion pets.





	96. The pet foods did not conform to these express representations because the pet





foods are not safe and/or healthy for consumption by the Plaintiff’s companion pets.





	97. Wherefore, the Plaintiff prays relief and judgment against the Defendants as 





follows:





	(a) Awarding actual and consequential damages;





	(b) For interest and costs, as allowed by law; and





	(c) Granting such other and further relief as allowed by law.





COUNT 8: UNJUST ENRICHMENT





	98. The Plaintiff herby adopts and incorporates by reference paragraphs 1-41 as if 





more fully set forth herein.





	99. As a direct, proximate, and foreseeable result of the Defendants’ acts and





otherwise wrongful conduct, the Plaintiff suffered damages. The Defendants profited and 





benefited from the sale of the pet foods, even as the pet foods caused the Plaintiff to incur 





damages.





	100. The Defendants have voluntarily accepted and retained these profits and 





benefits, derived from consumers, including the Plaintiff, with full knowledge and 





awareness that, as a result of the Defendants’ outrageous misrepresentations and





wrongdoings, consumers, including the Plaintiff, were not receiving pet foods of quality, 





nature, fitness, or value that had been represented by the Defendants or that unknowing 





consumers expected. The Plaintiff purchased pet food expecting it would be as the





Defendants had labeled and marketed, and expected it to be healthy for his companion 





pets. The Plaintiff has now had to endure the costs associated with veterinarians, 





medicines and treatment for his companion pets in addition to the death of his companion 





pet.





	101. By virtue of wrongful acts alleged in this Complaint, the Defendants have





been unjustly enriched at the expense of the Plaintiff who is entitled to, and hereby seeks, 





the disgorgement and restitution of the Defendants’ wrongful profits, revenue, and 





benefits, to the extent, and in the amount, deemed appropriate by the Court; and such 





other relief as the Court deems just and proper to remedy the Defendants’ unjust





enrichment.





	102. Wherefore, the Plaintiff prays relief and judgment against Defendants as 





follows:





	(a) The return of wrongful, revenue, and benefits, to the extent, and in the amount,





deemed appropriate by the Court; and such other relief as the Court deems just and proper 





to remedy the Defendants’ unjust enrichment.





	(b) Awarding actual and consequential damages;





	(c) For interest and costs, as allowed by law; and





	(d) Granting such other and further relief as allowed by law.





DAMAGES CLAIMED





	103. The Plaintiff claims the following actual, consequential and punitive damages, 





and costs:





	(a) Veterinary bills in the amount of $519.71.





	(b) Lab fees in the amount of $1523.00.





	(c) Loss of property “Chuckles”, special value $30,000.





	(d) Punitive damages, outrage, and pain and suffering in the amount of $40,000.





	(e) Court costs, reasonable attorney fees, and interest as allowed by law.





	104. Total damages, less (e) are not expected to exceed $75,000.00.

















	Respectfully submitted this 13th day of July, in the year 2007 by:














_________________________





Donald R. Earl (pro se)























